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[COMMITTEE PRINT]

FEBRUARY 4, 1980

[Showing H.R. 4736 with the Amendment in the Nature of a
Substitute Reported by the Subcommittee on Legislation
of the Permanent Select Committee on Intelligence]

96t2 CONGRESS
r2e H, R. 4736

To establish certain pretrial and trial procedures for the use of classified
information in connection with Federal criminal cases, and for other purposes.

IN THE HOUSE. OF REPRESENTATIVES

JuLny 11, 1979
Mr. MurpHY of Illinois (for himself, Mr. BoLanD, Mr. McCLORY, Mr. ZABLOCKI,
Mr. BurLisoN, Mr. AspIN, Mr. Rosg, Mr. Mazzori, Mr. MINETA, Mr.
FowLEr, and Mr. DANIELSON) introduced the following bill; which was
referred jointly to the Committee on the Judiciary and the Permanent Select °
Committee on Intelligence

[Strike out all after the enacting clause and insert the part printed in italic]

To establish certain pretrial and trial procedures for the use of
classified information in connection with Federal criminal
cases, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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That this Aet may be eited as the “Classified Information
HTEE I—P—ROG-EDU—R—ES‘FOR PESCEOSHRE OF
CEASSHIED INEORMATION IN CRIMINAL
EASES
PRETRIATL CONFERENCGES

SBe- 101 At any time after the filing by the United
S%%‘&%M%M%E&MS%%
é&ﬂ%fie%eeuﬁ;&nypaﬁy%e%hee&se&&yfequeﬂ&pfe&ial
eenference to consider mattors relating o elassified mformea-
sueh & request; the eourt shall promptly held & pretrial eon-
fereﬂee%ees%ab}ish&sehedﬂ}efer&ﬂyfeqﬁesfferdiémefy
of elassified information and for the implementation of the
proeedures established by this title: In addition; at sueh &
whieh may promete & fair and expeditious triak:

PROCEDURES FOR BISCEHOSURE OF 6LASSIFIRD

I-N-FGR—LM’:P%GN‘

SBe: 102. ()1) Whenever o defondant in any Federal
preseeution intends to take any aetion to diselose or eause
the diselosure of elassified information in any manner in eon-
sueh diselosure and before the trial or any pretrial hearing:
notily the eours and the attorney for the United States of
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of sueh information unless autherized to do se by the eourt in
aeeordanee with this title: Sueh notiee shell inelude & brief
deseription of the elassified nformation thet is the subjeet of

—

sueh netiee:

@}A) Within ten days of reeeiving & notifieation under
paragraph () or otherwise learning before the trisl or any
pretrinl hearing thet any setion of a defendant will require or
is likely to result in the diselosure of elassified information &t
the trinl or sueh pretriat hearing; the United States; by writ-
ten petition of the Atterney General; may request the eourt
to eonduet a proeceding to make all determinations eoncern-
ing the use; relevanee; or admissibility of the elassified infor-
mation at issue thet would etherwise be made during the trial
or & pretrial hesring: Upon sueh o request; the eeurt shall
eonduet such & proeceding:

B) Any proeceding held pursuant to & request under
subparagraph (A) (or any pertion of such procceding speeified
in the request of the Atterney General) shall be held in
esmern i the Attorney General eertifies to the eeurt in sueh
petition that & publie proeeeding may result in the diselosure
of elussiied information:

(6) ¥ o request for & proceeding under this subseetion is
not made within ter days or if; at the elose of sueh a proeeed-
ing; the determination of the eeourt regarding the use; rel-
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4

evanee; o admissibility of the elassified information at issue
is favorable to the defendant; the eourt shell autherize the
defendant o diselose o eause the diselosure of the elassified
information at the trial o at any pretrial hearing; but sueh
diselosure may not be made before the time for the United
States to appenl sueh determination under seetion 108 hes
expired: If the United States takes sueh an appesk; sueh dis-
elosure mey not be mede until sueh appeat is deeided:

b)) Whenever o defendant in o Federal proseeution
iﬂ%ends%e%&ke&ny&eﬁeﬁ‘ﬁedise}eseefe&useﬁhediﬁelesﬂfe;
during the trin} or any pretrial hearing, of any elassified infor-
mation and the defendant has not given netiee under subsee-
tton () with respeet to sueh diselosure beeause the nterest
of the defendant in sueh diselosure reasonably eould net have
been antieipated before the expiration of the time for giving
notify the eourt and the attorney for the United States of
sueh intention and shall net diselose er eause the diselosure
of sueh information unless authorized by the eourt to do so in
deseription of the elassified information that is the subjeet of

(D)A) Within forty-eight hours of the reeeipt of & notifi-
WMW%%MS%%WW%W
titton of the Attorney Genersl; may request the eourt to eon-
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5
duet n proceedintg to muke all determinations concerning the
use; relevanee; or admissibility of the elassified information at
isswe: Upon sueh & request; the eourt shall eonduet sueh &

B Any proceeding held pursunnt to a request under
subparagraph (A) (or any portion of such proceoding speeifiod
i the feqﬂes-tz of the Attorney Generad shall be held i
eamners i the Attorney General eertifies to the eourt in sueh
petitton that & publie proeceding mey result i the diselosure
of elnssifted formtton:

(6} H a request for & proeeeding under this subseetion is
not made within fortv-cight hours or H#; st the elose of sueh n
proceeding; the determination of the eourt rogarding the use;
relevanee; or admissibtity of the elassified information at
isste is faverable to the defendant; the eourt; subjeet to the
provisions of seetion 106; shall autherize the defendant te
diselose or enuse the diselosure of the elassified mformation
&b%heﬁé&le%&nypmﬁﬁ&lhe&éng;buﬁs&ehdiselesufemay
not be made before the time for the United States to appest
United States takes sueh an appeal; sueh diselosure may not
be made until sueh appeal is deeided- In any order of the
eourt under this subseetion that is faverable to the defendant;
the eeurt shall speeify the time to be allowed the United
States to appes) sueh erder under seetion 108:
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e} Whenever the United States learns during & erimi-
nal trisl of & pretrial hearing in eonneetion with & eriminal
trint (other than by notifieation pursusnt to subseetion (B}1)
that any setion of the defendent will result in; or is hkely to
not been the subjeet of pretrial notiee under subseetion (a);
the United States; by written petition of the Atterney Gener-
ok may reqiest the eourt to eonduet & proeeeding to make all
of the elassified information ot issue: Upon sueh & request;
the eeurt shell eonduet saeh & proceeding:

€ Aoy proeceding held pursonnt to n request under .
paregraph (b (or any portion of sueh proeceding speeified in
the request of the Attorney General) shall be held 1 enmern
if the Attorney Gleneral eertifies to the eourt in such petition
that & publie proceeding may result in the diselosure of elnssi-

3) If; ot the elose of a proeceding held pursuant to this
issﬂeisim‘embleﬁe%hedekﬂé&m;theee&pt;wbjeeﬁsethe
provisiens of seetion 106; shall autherize the defendsnt to
diselose or enuse the diselosure of the elussified mformution
o the trial or at any pretrial hesring; but sueh disdlosure @
may net be made before the time for the United States to
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the United States takes sueh an appesal; sueh diselosure may
not be made until such appesl is decided: In any order of the
eourt under this subseetion that is faverable to the defendant;
the eeurt shell speeify the time to be allowed the United
States to appent sueh erder under seetion 108:

(@) Upon receiving & request from the United States for
8 proceeding under subseetion (a}2); (B}2); er (e)d); the
eourt shall issue an erder prohibiting the defendent from dis-
closing or eausing the diselesure of the elassified information
ot issue pending eonelusion of the proeeeding:

() Before any proeceding is eondueted pursuant to &
request by the United States under subseetion (a)(2); B)(2); or
notiee of the elassified information that is at isswe: Sueh
netiee shall identify the speeifie elassified information ab issue
Ble to the defendant by the United States: When the United
States has net provicusly made the information available te
the defendant; the information may be deseribed by generie
entegory rather then by identifiention of the speeific informa-
tion of eoneern to the United States: |

@) During the examinetion of a witness by a defendant
in any eriminal proeceding: the United States may objeet bo
any question or line of inquiry that may roquiro the witness

—
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to diselose elassified information net previously found te be
adimisstble i neeordanee with the precedures established by
setion to determine whether the respense is admissible as
will safeguard against the diselosure of any elassified infor-
to provide the eourt with & proffer of the respense of the
withess to the question or kine of inquiry entieipated by the
United States and requiring the defondant to provide the
eourt with & profier of the nature of the information sought to
be elieited:

ALTERNATVE PROCEDURE FOR DISCLHOSURE OF

GEASSHRD INFORMATION

Sne: 103- () Upon any dotermination by the eourb au-
thorising the diselosure of speeifie elassified infermation
under the precedures esinblished by seetion 102 the United
States mey meve thet; in leu of the diselosure of sueh speeif-

of & statoment admitting relevant faets thet the speeifie

elassified information would tend to preve; or

of & summary of the speeifie elassified mformation:
The eourt shall grant sueh & motion of the United States if #
finds thet the defendant’s right to & fair trial will not be pre-
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jﬁdieedﬁhefeby:%eee&ﬁsh&ﬂhe}d&he&ﬁﬁgeﬁ&nymeﬁeﬁ.
andor this seetion: Any such hearing shall be held in eamers
ab the request of the Atterney General:

) The United States mey; in eonneetion with & motion
under subseetion (n); submit to the eeurt an affidavit of the
Attorney General certilying thet diselosure of the elassified
ormation would eauso idontilisble damage o tho netionsl
security of th United States and explaining the basis for the
elassiﬁe&tienefwehinfemﬁeﬂvlfsefequgﬁedby%he

W O ~1 S Ot kW b =
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eamers and €x parte:
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[\

SEALING OF RECORDS OF BN CAMERA PROCEEDINGS

Sme: 104- K ab the elose of an in eamern proeceding
under this title (or any portion of & proeceding under this title
that is held in esmern) the eourt determines that the elassi
fied informsation &t issue may not be diselosed or elieited &b
the trial or any pretrial hearing; the reeerd of such in eamers
proeceding shall be sealed and preserved by the eourt for use
in the event of an appeak ’ '

[ I T S S G S e e T e s
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PROIHBITION ON DISCLOSURE OF CHASSIFIED INFORMA-

[\
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IPHERD STATERS OPPOSES DISCLOSURE

[N}
w

Spe- 105- () Whenever the eourt denies & motion by

| SR
(S G
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Astorney General objoosing to disclosure of the elassified in-

formation ab issue; the eours sholl ordor that the defendant
not diselose oF eause the diselosure of sueh information:

() Whenever o defendant is prevented by an erder

under subseetion () from diselosing or eausing the diselosure

of elessified information; the eourt chell dismiss the indiet-

ment or mformation: However; when the eourt determines
that the interests of justiee would not be served by dismissal
of the indiebment or information; the eourt shall order sueh
other setion; in lieu of dismissing the indietment or informea-
tion; s the eourt determines is approprinte: Sueh setion may
netude— ,
() dismissing speeifiod eounts of the indietment or
ot o
(2) finding against the United States on any issue
88 to which the exeluded elassified information relates:
oF |
(3) striking or precluding all or any part of the
testimony of & withess:
FAIEURE OF DEFENDANT T6 PROVIDE PRBFRIAL NOTIOR
Sue: 106: I & defondant fails to eomply with the netiee
requirements of subseetion (a) or () of seetior 103 and the
eours finds that the defendant’s need to diselose or eause the
diselosure of the elassified information st issue ressenably
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hibit the examination by the defendant of any withess with
respeet to any sueh information:

P

RBCIPROGCIEY; DISCLOSURE BY THE UNIEED STATES OF
REBUTTAL BYIDENCE
Sse. 10%: (s) Whenever the eourt detormines; i se-
eordanee with the proeedures preseribed in seetion 103; that
elassiﬁedin&erm&ﬁenmaybed&selesediaeemeeﬁe&ﬁth&
eﬂmm&ltﬂalefpfem&lheaﬂﬁgef}seues&nefdefpuﬁu&m
to seetion 103(a); the eours shal—

(D erder the United States to provide the defend-
ant with the information it expeets to use to rebut the
partienler elassified information at issue; and

(2) order the United States to provide the defend-

W W 1 S v e W N

— e et
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ant with the identity of any withess it expeets to use
to rebut the partieuler elassified information at issue:
&) ¥ the United States fails to eomply with an erder
&ndersubseeﬁené&);%heee&ﬁ;&nlessiﬁﬁﬁésﬁh&t%héuse%
trial of information or & withess reasenably eould net have
subjeet of & required diselosure and may prohibit the exemi-
nation by the United States of any witness with respeet to

O B DD N DD =
B W N = O ©w
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(e} Whenever the United States requests & pretrisl pro-
of the defendant; shell provide the defendent with & bill of
partienlars as to the porttons of the indietment or information
which the defondant identifies as related to the elassified in-
formation ot issue in the pretrial proeceding: The bill of par-
ﬂeul&fssh&ubepfeﬂdedbefefesaehpfeeeedmg—

APPEALS BY FHE BNFED STATRES

Sue- 108: (a) The United States may appeal to & eourt
10 of appesals before or during trind from any deeision or order of
11 & distriet eourt in & eriminal ease requiring of authorizing the
12 produetion; diselosure; or use of elassified information; impes- ®
13 ing seanetions for nondiselosure of elassified nformation; er
14 denying the issuanee of & proteetive order seught by the
15 United States to prevent the diselosure of elassified informa-
16 tien; if the Attorney General eertifies to the distriet eours
17 that the appeal is nob taken for purpese of delays
18 @) I an appest under this seetion is taken before the
19 trial has begun; the appeat shall be taken within ten days
20 sfter the date of the deeision or order appesled from; and the
21 trint shell not eommenee until the appeal is deeided:

22 (2) I an appeal under this seetion is teken during the
23 trink; the trial eours shall adjourn the trial until the appesat is
24 reselved; and the eourt of appeals (A) shall hear argument on .
25 sueh appest within four days of tho adjournment of the triak

[y
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ing materials previousty submitted to the trial eourt; (O) shall
render its deeision within four days of argument on appeal;
&nd(—D)maydispensewi%h%heissu&neeef&WeﬁepiHiOﬁ
i rendering 9 deetston:
atfeet the wieht of the defendant; i & subsequent append from
&j&égmeﬂ%efeeﬂﬁeﬁeﬁ;%ee}&im&seﬁeffeveﬁa%byti&e
srin} eourt on remand of & ruling appestod from during trink
PROFHOTIVE ORDERS

Ste: 109 () Upon metien of the United States; the
eourt shall isste an order to proteet against the diselesure of
any elessified information diselosed by the Untted States to
wiry defendant i any ernringl ense i & distriet eourt of the
Hnited States

@)Puﬂ&&n%%ei%s&&shefiﬁy&ﬂdeﬂaheﬁledemll%ulesef'
doearents to be made available to the defendant; to subst-
tate & summary of the information for sueh elussified doeu-
ments; oF to substitute & statement admitting relevant faets

© 0O N o Ot = W N =
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&penmqﬂe%ef%hegﬁﬁed&&tes;beeensid&edby%heee&ﬁ
in eamern and shall not be diselosed to the defendant: -

[y

A SECURITY PROCEDURES

Sne: HO- () Within one hundred and twenty days of
the date of the ennetment of this Aet; the Supreme Court of
and the Direetor of Central Intellizence; shall preseribe rules
ized diselosure of any elassiied information in the eustedy of
the United States distriet eourts; eourts of appeals; or Su-
preme Court: Sueh rules; and any changes in sueh rules;
shall be submitted to the sppropriate eommittees of Congress .

© O a3 O Ot = W N

etk el el et
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sioh:
volving elassified information adopt proeedures te preteet
against the unauthorized diselosure of sueh miormation:

bt et el ek
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NATIONAT DEFENSE
Spe: +H- In any prosecution in whieh the United
States must establish a5 an element of the offense that mate-
rie} relates to the natienal defense or eenstitutes elassified
informetion; the United States shell notify the defendent; o
within the time speeified by the eeurt; of the portions of the

NN N N NN
[ S R U -
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15.
materinl thet it ressonably expeets to rely upen to establish
such cloment of the offense:

[—y

FENCEIONS OF APTORNEY GBENERAL MAY BE BXERCISED
BY PEPUEY ATFORNEY GBENERAL AND A BESIGNATED
ARSISPANTE APFORNEY 6ENERAL
Spe. 112, The funetions and duties of the Atterney

Genora} under this title may be exereised by the Deputy At-

sorney General and by an Assistant Attornoy Goneral desig-

nated by the Attorney Genere} for such purpese and may not
be delegated to any other offieiak:

W O I S Ut kA~ W N

—
™)

DEFRHIION

formation” means information or material that is designated
and elearly marked or eloarly represented; pursuent to the
provisions of & statute or Lxeeutive order (or & regulation or
order issued pursusnt to & statute or Exeeutive eorder); a8
information requiring # speeifie degree of proteetion against
unauthorized diselosure for reasens of natienal seeurity; oF
information derived therefrom; or any Restrieted Data; as de-
ﬁnedmmﬁenH’y:eftheA%eﬁﬁeEnefgyAe%ef%&%
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HTELE H—DEPARTMENT OF JUSTICE DECISIONS

NOT TO PROSECUHTE BECAUSE OF POSSIBLE

DESCLOSERE OF CLASSHIED INEORMATION

GUIDBLINES PRESCRIBED BY THE ATTORNBY GENBRAL.

Sme: 201 Within ninety days of the date of the onaet-
ment of this Aet; the Attorney General shall issue guidelines
speeilying the faeters to be used by the Department of Jus-
tiee in deeiding whether to poreseeute & violation of Federal
law in whieh there is & possibility that elassified information
will be diselesed: Sueh guidelines shall be promptly transmit-
ted to the appropriate eommittees of the Congress:

PREPARATION OF FINDINGS WHEN DBECISION NOT T6
- PROSBOGUEE I8 MADE

%epfﬁﬂeeﬁe&nnyer&ﬁe}&siGﬁefFedefﬁ}aw
beesuse there is & possibility that elassified information will
be revenled; an appropriste official of the Department of Jus-
the deeision net o prosecute sueh individuek The findings
shell be prepared within thirty days of the date on whieh the
deeision not to proseeute is made and shall inelude— . -

States believes might be diselosed;

be diselosed:;
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[y

diselosed in the event of & proseeution; and

would have on the national seeurtty:

®) All findings under subseetion (a) shell be premptly
reported to the Rermanent Seleet Committee on Intelligenee
of the House of Representatives and the Seleet Committee
on Intelligenee of the Senate:
That this Act may be cited as ‘the “Classified Information

®w o 1 o Ot B> W N

Criminal Trial Procedures Act”.

TITLE I—PROCEDURES FOR DISCLOSURE OF
CLASSIFIED INFORMATION IN CRIMINAL
CASES

[ e e
B W b = O

PRETRIAL CONFERENCES

[y
O

SEc. 101. At any time after the filing by the United

[y
(o3}

States of an indictment or information in a United States

p—t
~1

district court, any party to the case may request a pretrial

—
(08}

conference to consider matters relating to classified informa-

i
Nej

tion that may arise in connection with the prosecution. Upon

|\
o

such a request, the court shall promptly hold a pretrial con-

[\
k.

ference to establish a schedule for any request for discovery of

DO
N -

classified information and for the implementation of the pro-

cedures established by this title. In addition, at such a pre-

[N ]
A~ W

trial conference the court may consider any other matter

[\
(1

which may promote a fair and expeditious trial. No admis-

J. 57-268---3
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18
ston made by the defendant or by any attorney for the de-

fendant at such a conference may be used against the defend-
ant unless the admission is in writing and is signed by the
defendant and by the attorney for the defendant.

PROCEDURES FOR DISCLOSURE OF CLASSIFIED

INFORMATION

SEc. 102. (a)(1) Whenever a defendant in any Federal
prosecution intends to take any action to disclose or cause the
disclosure of classified information in any manner in connec- -
tion with such prosecution, the defendant shall, before such
disclosm'e and before the trial or any pretrial hearing, notify
the court and the attorney for the United States of such in-
tention and shall not disclose or cause the disclosure of such
wformation unless authorized to do so by the court in accord-
ance with this title. Such notice shall include a brief descrip-
tion of the classified information that is the subject of such
notice.

(2)(4) Within ten days of receiving a notification under
paragraph (1), the United States, by written petition of the
Attorney General, may request the court to conduct a pro-
ceeding to make all determinations concerning the use, rel-
evance, or admissibility of: the classified information at issue
that would otherwise be made during the trial or a pretrial
hearing. Upon such a request, the court shall conduct such a

proceeding.
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(B) Any proceeding held pursuant to a request under
subparagraph (4) (or any portion of such proceeding speci-
fied in the request of the Attorney General) shall be held in
camera if the Attorney General certifies to the court in such
petition that a public proceeding may result in the disclosure
of classified information.

(C) If a request for a proceeding under this subsection

is not made within ten days or if, at the close of such a

© W N & Ot B W N

proceeding, the determination of the court regarding the use,

[y
o

relevance, or admissibility of the classified information at

[un—ry
p—t

issue is favorable to the defendant, the court shall authorize

—
[\

the defendant to disclose or cause the disclosure of the classi-

—t
w0

fied information at the trial or at any pretrial hearing, but

such disclosure may mot be made before the time for the

I
v

United States to appeal such determination under section

-t
=)

108 has expired. If the United States takes such an appeal,

-y
-3

such disclosure may not be made until such appeal is decid-

ed.

—
©

(b)(1) Whenever a defendant in a Federal prosecuiion

]
)

intends to take any action to disclose or cause the disclosure,

[\
—

during the trial or any pretrial hearing, of any classified

DO
[\

information and the defendant has mot given notice under

[\
(VM)

subsection (a)(1) with respect to such disclosure because the

Do
~

interest of the defendant in such disclosure reasonably could

[N}
Ot

not have been anticipated before the expiration of the time for
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giving such notice, the defendant shall, before taking such

it

action, notify the court and the attorney for the United States
of such intention and shall not disclose or cause the disclo-
sure of such information unless quthorized by the court to do

© s0 in accordance with this title. Such notice shall include a
brief description of the classified information that is the sub-
Ject of such notice.

(2)(A) Within forty-eight hours of the receipt of a notifi-

© ® a9 & Ot B~ W N

cation under paragraph (1), the United States, by written

[y
-

petition of the Attorney General, may request the court to

jun—ry
[um—ry

conduct a proceeding to make all determinations concerning

[u—y
[\

the use, relevance, or admissibility of the classified informa-

—
Lo

tion at issue. Upon such a request, the court shall conduct

—
N

such a proceeding.

—
O

(B) Any proceeding held pursuant to a request under

[un—y
(o}

subparagraph (4) (or any portion of such proceeding speci-

—
-J

fied in the request of the .Attomey General) shall be held in

[am—y
0 o]

camera if the Attorney General certifies to the court in such

—
Nej

petition that a public proceeding may result in the disclosure

[\
o

of classified information.

[\]
—

(C) If a request for a proceeding under this subsection

[\
[\

is not made within forty-eight hours or if, at the close of such

[\
w

a proceeding, the determination of the court regarding the

Do
~

use, relevance, or admissibility of the classified information .

[\
C

at issue 18 favorable to the defendant, the court, subject to the
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provisions of section 106, shall authorize the defendant to
disclose or cause the disclosure of the classified information N
at the trial or any pretrial hearing, but such disclosure may
not be made before the time for the United States to appeal
such determination under section 108 has expired. If the
United States takes such an appeal, such disclosure may not
be made until such appeal is decided. In any order of the

court under this subsection that is favorable to the defendant,

the court shall specify the time to be allowed the United

-y
O

States to appeal such order under section 108.

—t
[y

(c)(1) At any time before or during trial the United

—
[\

States, by written petition of the Attorney General, may re-

[y
o

quest the court to conduct a proceeding to make all determi-

[y
=~

nations concerning the use, relevance, or admissibility of

ja—y
O

classified information which has not been the subject of

Pl
lop}

notice under subsection (a)(1) or (b)(1). Upon such a request,

ey
1

the court shall conduct such a proceeding.

[a—y
[0 o]

() Any proceeding held pursuant to a request under

[y
Nej

paragraph (1) (or any portion of such proceeding specified in

]
o

the request of the Attorney General) shall be held in camera

no
-

af the Attorney General certifies to the court in such petition

[\
[\

that a public proceeding may result in the disclosure of clas-

.

DO
(S

sified information.

N
>

(3) If, at the close of a proceeding held pursuant to this

[\]
R

‘subsection; the determination of the court regarding the use,
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relevance, or admissibility of the classified information at

-y

issue 1is favorable to the defendant, the court, subject to the
provisions of section 106, shall authorize the defendant to
disclose or cause the disclosure of the classified information
at the trial or at any pretrial hearing, but such disclosure
may not be made before the time for the United States to
appeal such determination under section 108 has expired. If

the United States takes such an appeal, such disclosure may

W o =2 o Ot B W N

not be made until such appeal is decided. In any order of the

—t
)

court under this subsection that is favorable to the defendant,

-y
[y

the court shall specify the time to be allowed the United

[y
[N}

States to appeal such order under section 108. .

-y
L

(d) Upon receiving a request from the United States for
a proceeding under subsection (@)(2), (b)(2), or (c)(1), the

— et
(&1 BT

court shall issue an order prohibiting the defendant from dis-

[
lop}

closing or causing the disclosure of the classified information

s
-

at issue pending conclusion of the proceeding.

[y
09}

(e): Before any proceeding is conducted pursuant to a

—
Nej

request by the United States under subsection (a)(2), (b)(2),

]
]

or (c)(1), the United States shall provide the defendant with

[\
Uy

notice of the classified information that is at issue. Such

Do
1\

notice shall identify the specific classified information at

issue whenever that information previously has been made

available to the defendant by the United States. When the ‘

[N N
1 S S L

United States has not previously made the information avail-
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[y

able to the defendant, the information may be described by
generic category, in such form as the court may approve,
rather than by identification of the specific information of
concern to the United States.

(f) During the examination of a witness by a defendant
in any criminal proceeding, the United States may object to
any question or line of inquiry that may require the witness

to disclose classified information not previously found to be

© W a9 S Ot W N

admissible in accordance with the procedures established by

—
o

this title. Upon such an objection, the court shall take such

Pt
-y

action to determine whether the response 1s admissible as will

safequard against the disclosure of any classified informa-

—
[SVRE ]

tion. Such action may include requiring the United States to

provide the court with a proffer of the response of the witness

-
[\ B

to the question or line of inquiry anticipated by the United

ju—y
op}

States and requiring the defendant to provide the court with

[y
-3

a proffer of the nature of the information sought to be elicited.

e
0.0}

ALTERNATIVE PROCEDURE FOR DISCLOSURE OF

-y
©

CLASSIFIED INFORMATION -

1\
-

SEc. 103. (a) Upon any determination by the court au-

DO
ik

thorizing the disclosure of specific classified information

DO
Do

under the procedures established by section 102, the United

)
W

States may move that, in liew of the disclosure of such spe-

[\
~

cific classified information, the court order—
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(1) the substitution for such classified information
of a statement admitting relevant facts that the specific
classified information would tend to prove; or

(2) the substitution for such classified information
of a summary of the specific classified information.

The court shall grant such a motion of the United States if it
finds that the statement or summary will provide the defend-
ant with substantially the same ability to make his defense
as would disclosure of the spéciﬁed classified information.
The court shall hold a hearing on any motion under this
section. Any such hearing shall be held in camera at the
request of the Attomeg) General.

(b) The United States may, in connection with & motion
under subsection (a), submit to: the court an affidavit of the
Attorney General certifying that disclosure of the classified
information would cause identifiable damage to the national
security of the United States and explaining the basis for the
classification .of such information. If so requested. by the
United States, the court shall examine such affidavit in
camera and ex parte.

SEALING OF RECORDS OF IN CAMERA PROCEEDINGS

SEc. 104. If at the close .of an-in.camera proceeding
under this title (or any portion of a proceeding under this
title that is held in camera) the court determines that the

classified information at issue may not be disclosed or elic-
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[y

ited at the trial or any pretrial hearing, the record of such in

camera proceeding shall be sealed and preserved by the court

for use in the event of an appeal.

PROHIBITION ON DISCLOSURE OF CLASSIFIED INFORMA-
TION BY DEFENDANT; RELIEF FOR DEFENDANT
WHEN UNITED STATES OPPOSES DISCLOSURE
SEc. 105. (a) Whenever the court denies a motion by

the United States that it issue an order under section 103(a)

© W =N &S Ot B W N

and the United States files with the court an affidavit of the

[a—y
o

Attorney General objecting to disclosure of the cldssified mn-

p—t
[y

formation at issue, the court shall order that the defendant

[a—y
[\

not disclose or cause the disclosure of such information.

[y
w

(b) Whenever a defendant is prevented by an order

[—
>

. under subsection (a) from disclosing or causing the disclosure

[y
ot

of classified information, the court shall dismiss the indict-

e
(op}

ment or information; except that, when the court determines

-y
3

that the interests of justice would not be served by dismissal

[u—y
Qo

of the indictment or information, the court shall order such

o
Nej

other action, in liew of dismissing the indictment or informa-

[\]
o

tion, as the court determines is appropriate. Such action may

[\]
—

nclude— -

[\
[\]

(1) dismissing specified counts of the indictment

[\
[NV]

or information;
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(2) finding against the United States on any

- 1ssue as to which the excluded classified information
relates; or
(3) striking or precluding all or any part of the
testumony of a witness.
FAILURE OF DEFENDANT TO PROVIDE PRETRIAL NOTICE
SEc. 106. If a defendaht fails to comply with the notice
requirements of subsection (a) or (b) of section 102 and the
court finds that the defendant’s need to disclose or cause the
disclosure of the classified information at issue reasonably
could have been anticipated before the expiration of the time
for giving such notice under such subsection, the court may
prohaibit the defendant from disclosing or causing the disclo-
sure of such classified information during trial and may pro-
hibit the examination by the defendant of any witness with
respect to any such information.
RECIPROCITY; DISCLOSURE BY THE. UNITED STATES OF
REBUTTAL EVIDENCE
SEc. 107. (a) Whenever the court determines, in ac-
cordance with the procedures prescribed in section 102, that
classified information may be disclosed in connection with a
criminal trial or pretrial hearing or issues an order pursuant

to section 103(a), the court shall—
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(1) order the United States to provide the defend-

e

ant with the information it expects to use to rebut the
particular classified information at issue; and

(2) order the United States to provide the defend-
ant, three days before trial, with the identity of any
witness it expects to use to rebut the particular classi-
fied information at issue, except that upon a sufficient

showing by either party, the court shall not order the

© O N9 S Ot B W

provision of such identity or shall order its provision at

another time.

e
- O

(b) If the United States fails to comply with an order

—
[\

under subsection (a), the court, unless it finds that the use at

[y
w

trial of information or a witness reasonably could not have

-
S

been anticipated, may exclude any evidence mot made the

[a—y
()

subject of a required disclosure and may prohibit the exami-

[y
[op]

nation by the United States of any witness with respect to

[y
-3

such information.

—
(0 o]

(c) Whenever the United States requests a pretrial pro-

o
M)

ceeding under section 102, the United States, upon request of

]
]

the defendant, shall provide the defendant with a bill of par-

[\]
[y

ticulars as to the portions of the indictment or information

DD
[\

which the defendant identifies as related to the classified

DN
w

information at issue in the pretrial proceeding. The bill of

[\
~

particulars shall be provided before such proceeding.
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(d) The provisions of this section shall not apply to clas-

sified information provided by the United States to the
defendant pursuant to a discovery request, unless the court
determines that the interests of fairness so require.

APPEALS BY THE UNITED STATES

SEc. 108. (a) The United States may appeal to a court
of appeals before or during trial from any decision or order of
a district court in a criminal case requiring or authorizing
the production, disclosure, or use of classified information,
tmposing sanctions for nondisclosure of classified informa-
tion, or denying the issuance of a protective order sought by
the United States to prevent the disclosure of classified infor-
mation, if the Attorney General certifies to the district court
that the appeal is not taken for purpose of delay.

(b)(1) If an appeal under this section is taken before the
trial has begun, the appeal shall be taken within ten days
after the date of the decision or order appealed from, and the
trial shall not commence until the appeal is decided.

(2) If an appeal under this section is taken during the
trial, the trial court shall adjourn the trial until the appeal is
resolved, and the court of appeals (4) shall hear argument on
such appeal within four days of Zhe adjournment of the trial,
(B) ﬁuzy dispense with written briefs other than the support-
g materials previously submitted to the trial court, (C)

shall render its decision within four days-of argument on
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[y

appeal, and (D) may dispense with the issuance of a written
opinion in rendering its decision.

(c) Any appeal and decision under this section shall not
affect the right of the defendant, in a subsequent appeal from
a judgment of conviction, to claim as error reversal by the
trial court on remand of a ruling appealed from during trial.

PROTECTIVE ORDERS, DISCOVERY, INTRODUCTION OF

EVIDENCE

W @O 21 S Ot W N

SEc. 109. (a) Upon motion of the United States, the

-y
o

court shall issue an order to protect against the disclosure of

P
[y

any classified information disclosed by the United States to

—
[\

any defendant in'any criminal case in a district court of the

United States.

[y
o

(b) Whenever the court determines pursuant to rule 16

—_
TR

of the Federal Rules of Criminal Procedure that the defend-

—
[=p]

ant is entitled to discover or inspect documents or materials

-y
-1

containing classified information, the court shall authorize

J—
a0

the United States to delete classified information from the

[a—y
Nej

documents or materials to be made available to the defendant,

[\
o

to substitute a summary of the classified information, or to

[\)
—

substitute a statement admitting relevant facts that the classi-

1\
[\

fied information would tend to prove, if the court finds that

DN
w

such action will provide the defendant with substantially the

Do
=~

same ability to prepare for trial or make his defense as would.

DO
()

disclosure of the specific classified information. The court
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may permit the United States to make a request for such
authorization in the form of a written statement to be inspect-
ed by the court alone. If the court enters an order granting
relief following such an ex parte showing, the entire text of
the statement of the United States shall be sealed and pre-
served in the records of the court to be made available to the
appellate court in the event of an appeal. \

(c) Writings, recordings, :and photographs containing
classified information may be admitted into evidence without
change in their classification status.

(d) When a writing or recorded statement (or a part
thereof) is introduced into evidence by the United States, the
court, upon motion of the defendant, may require the United

States at that time to introduce any other writing or recorded

statement (or any other part of the statement introduced)

which ought in fairness to be considered contemporaneously
with the statement introduced and which is relevant to the
defendant’s case. If such other writing or recorded statement,
or such other part, contains classified information, the court,
at the request of the United States, shall conduct the hearing
on the defendant’s motion in camera. If, at the conclusion of
such hearing, the court requires the United States to intro-
duce classified information, the procedures of section 103

shall apply.
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(e) The United States may notify the court and the de-

ja—y

fendant before trial if it intends to introduce during the trial

only a part of a writing or recorded statement containing

classified information. Upon such notification, the court

shall conduct, before the trial, an in camera proceeding to

make the determinations required by section 109(d).
SECURITY PROCEDURES

SEc. 110. (a) Within one hundred and twenty days of

® 00 -2 & Ot B W N

the date of the enactment of this Act, the Chief Justice of the

k.
)

United States, in consultation with the Attorney General

[y
[y

and the Director of Central Intelligence, shall prescribe rules

—
[\

establishing procedures for the protection against unauthor-

[y
w

ized disclosure of any classified information in the custody of

—t
S

the United States district courts, courts of appeals, or Su-

—
O

preme Court. Such rules, and any changes in such rules,

.
or}

shall be submitted to the appropriate committees of Congress

—
-1

and shall become effective forty-five days after such

—t
(0 ¢]

submaission.

[u—y
Nej

() Until such time as rules under subsection (a) first

[\]
o

become effective, the Federal courts shall in each case 1nvolv-

[\]
—

ing classified informatior. adopt procedures to protect against

[\
[\}

the unauthorized disclosure of such information.
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IDENTIFICATION OF INFORMATION RELATED TO THE
NATIONAL DEFENSE

SEc. 111. In any prosecution in which the United
States must establish as an element of the offense that mate-
ral relates to the national defense or constitutes classified
information, the United States shall notify the defendant, at
the time of the pretrial conference or, if no such conference is
held, at a time before trial specified by the court, of the por-
tions of the material that it reasonably expects to rely upon to
establish such element of the offense.
FUNCTIONS OF ATTORNEY GENERAL MAY BE EXERCISED

BY DEPUTY ATTORNEY GENERAL AND A DESIGNAT-

ED ASSISTANT ATTORNEY GENERAL

SEc. 112. The functions and duties of the Attorney
General under this title may be exercised by the Deputy At-
torney General and by an Assistant Attorney General desig-
nated by the Attorney General for such purpose and may not
be delegated to any other official.

DEFINITION

SEc. 113. As used in this title, the term “classified
information” means information or material that is designat-
ed and clearly marked or clearly represented, pursuant to the
provisions of a statute or Executive order (or a requlation or
order issued pursuant to a statute or Ezecutive order), as

information requiring a specific degree of protection against
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[—

unauthorized disclosure for reasons of national secum'ty or
any Restricted Data, as deﬁhed i section 11 y. of the
Atomic Energy Act of 1954 (42 U.8.C. 2014(y)).
TITLE [I—GUIDELINES AND REPORTS
GUIDELINES PRESCRIBED BY THE ATTORNEY GENERAL
SEec. 201. Within ninety days of the date of the enact-
ment of this Act, the Attorney General shall issue guidelines

specifying the factors to be used by the Department of Justice

© W 9 S Ot B W N

in deciding whether to prosecute a violation of Federal law in

[y
-

which there 1s a possibility that classified information will be

[u—y
an—y

disclosed. Such guidelines shall be promptly transmitted to

jun—y
[\

the appropriate commattees of the Congress.

ANNUAL REPORT TO CONGRESS BY THE ATTORNEY

et
= w

GENERAL

—
ot

SEec. 202. The Aitorney General shall report to the

[u—y
(op]

Select Committee on Intelligence of the Senate and the Per-

manent Select Commattee on Intelligence of the House of

—_
[0 SINEN |

Representatives once each year concerning the operation and

—
©

effectiveness of this Act. Such report shall include summaries

3]
o

of those cases in which a decision not to prosecute or not to

[\
[u—y

continue a prosecution was made because of the possibility

[\
[\

that classified information would be disclosed.
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BIANNUAL REPORT TO CONGRESS BY THE JUDICIAL
CONFERE’NCE OF THE UNITED STATES
SECc. 203. Before the end of the three-year period begin-
ning on the date‘of the enactmeﬁt of this Act, and once every
two years thereafter, the Judicial Conference of the United
States may report to the appropriate committees of Congress

concerning the operation of this Act. Any such report shall | :

include an analysis and recommendation concerning whether

© oo 1 o Ot = W W

this Act should be amended or repealed or should remain in

—
o

effect without amendment.

TITLE 1II—EFFECTIVE DATE
SEc. 301. The provisions of this Act shall become effec-

[ -y
N =

tive upon the date of the enactment of this Act, but shall not .

o
> W

apply to any prosecution in which an indictmént or informa-

—t
()4

tion was filed before such date.

O
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